State v. Luna Appellant\u27s Brief Dckt. 44251 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
9-21-2016
State v. Luna Appellant's Brief Dckt. 44251
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Luna Appellant's Brief Dckt. 44251" (2016). Not Reported. 3389.
https://digitalcommons.law.uidaho.edu/not_reported/3389
1 
ERIC D. FREDERICKSEN 
Interim State Appellate Public Defender 
I.S.B. #6555 
 
BEN P. MCGREEVY 
Deputy State Appellate Public Defender 
I.S.B. #8712 
P.O. Box 2816 




IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO.  44251 
      ) 
v.      ) ADA COUNTY NO. CR 2011-12220 
      ) 
AERRIAL LUNA,    ) APPELLANT'S BRIEF 
      ) 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
  
 Pursuant to a plea agreement, twenty-five-year-old Aerrial Luna pleaded guilty to 
felony burglary.  The district court imposed a unified sentence of six years, with two 
years fixed, suspended the sentence, and placed Ms. Luna on probation for a period of 
six years.  Ms. Luna later admitted to violating her probation, and the district court 
placed her on probation for a new period of six years.  Ms. Luna subsequently admitted 
to a further violation of her probation, and the district court revoked probation and 
executed the underlying sentence. 
 On appeal, Ms. Luna asserts the district court abused its discretion when it 
ordered her underlying sentence into execution, rather than retain jurisdiction.   
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Statement of Facts and Course of Proceedings 
 Ms. Luna entered the Boise Towne Square mall with a large black shoulder bag 
containing a few wrappers, a watch, a lighter, garbage, and a pair of wire cutters.  
(Presentence Report (hereinafter, PSI), p.68.)1  She went to a store, purchased one 
clothing item, received a small shopping bag, and then left the store.  (PSI, p.68.)  
Ms. Luna and her aunt then went to another store, and mall security saw Ms. Luna 
concealing several shirts in her bag and then exiting without buying any of those shirts.  
(PSI, pp.68-69.)  When stopped in the mall parking lot, Ms. Luna reportedly stated she 
had a problem with stealing merchandise.  (PSI, p.69.)  She also admitted to having the 
wire cutters to cut electronic tags, but she had not used them that day.  (See PSI, p.69.)  
A total of sixteen shirts were recovered from Ms. Luna’s purse and shopping bag.  (PSI, 
p.69.)  Officers arrested Ms. Luna after she admitted to the theft.  (PSI, pp.69, 106.)  
 The State charged Ms. Luna by Information with burglary, felony, I.C. § 18-1401, 
petit theft, misdemeanor, I.C. §§ 18-2403(1) and 18-2497(2), and possession of 
burglarious instruments, misdemeanor, I.C. § 18-1406.  (R., pp.25-26.)   Pursuant to a 
plea agreement, Ms. Luna agreed to plead guilty to burglary, and the State agreed to 
dismiss the other charges.  (R., pp.34-41.)  The district court accepted Ms. Luna’s guilty 
plea.  (R., p.34.)  The district court subsequently imposed a unified sentence of six 
years, with two years fixed, suspended the sentence, and placed Ms. Luna on probation 
for a period of six years.  (R., pp.53-58.)   
                                            
1 All citations to the PSI refer to the 109-page PDF electronic version, which includes 
Ms. Luna’s 2011 presentence report from this case and her 2013 presentence report 
from Canyon County No. CR 2013-14511. 
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 Over a year later, the State filed a Motion for Bench Warrant for Probation 
Violation, alleging Ms. Luna had violated the terms of her probation.  (R., pp.67-69.)  
Ms. Luna then admitted to violating her probation by committing the new crime of 
burglary in Canyon County No. CR 2013-14511 (hereinafter, the second burglary case).  
(R., p.85; see R., p.68.)  The district court suspended the sentence and placed 
Ms. Luna on probation for a new period of six years.  (R., pp.88-92.) 
 About two years later, the State filed another Motion for Bench Warrant for 
Probation Violation, alleging Ms. Luna had violated the terms of her probation.  
(R., pp.97-99.)   Ms. Luna initially denied the alleged violations.  (R., p.130.)  She 
subsequently admitted to violating her probation by pleading guilty to aiding and 
abetting burglary in another Canyon County case, No. CR 2015-22978 (hereinafter, the 
aiding and abetting case).  (R., p.131; Tr., May 2, 2016, p.4, L.8 – p.5, L.24; see 
R., p.98.)   In Canyon County, Ms. Luna had received a period of retained jurisdiction.  
(Tr., May 2, 2016, p.4, L.14.)   
 At the probation violation disposition hearing, the State recommended the district 
court revoke probation and execute Ms. Luna’s sentence.  (R., p.132; Tr., May 23, 
2016, p.6, Ls.11-19.)   Ms. Luna recommended the district court retain jurisdiction and 
send her on a “rider,” as the Canyon County district court had done in the aiding and 
abetting case and for her probation violation in the second burglary case.  
(See R., p.132; Tr., May 23, 2016, p.9, L.21 – p.11, L.12.)  The district court revoked 
Ms. Luna’s probation and executed her underlying sentence.  (R., pp.133-35.) 
 Ms. Luna filed a timely Motion for Reconsideration of Sentence under Idaho 
Criminal Rule 35.  (R., pp.136-37.)  The district court denied the Rule 35 motion.  
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(R., pp.157-58.)  On appeal, Ms. Luna does not challenge the district court’s denial of 
the Rule 35 motion.   
 Ms. Luna filed a Notice of Appeal timely from the district court’s Order Revoking 
Probation, Judgment of Conviction and Order of Commitment.  (R., pp.151-53.) 
  
ISSUE 
When the district court revoked Ms. Luna’s probation, did the district court abuse its 




The District Court Abused Its Discretion When It Ordered Ms. Luna’s Underlying 
Sentence Into Execution, Rather Than Retain Jurisdiction 
 
Ms. Luna asserts that the district court abused its discretion when it ordered her 
underlying sentence into execution, rather than retain jurisdiction, because there is 
insufficient information in the record to determine that a suspended sentence and 
probation would be inappropriate. 
As the Idaho Court of Appeals has explained, retained jurisdiction is designed “to 
allow the trial court additional time to evaluate the defendant’s rehabilitation potential 
and suitability for probation.”  State v. Chapel, 107 Idaho 193, 194 (Ct. App. 1984).  
“Probation is the ultimate objective sought by a defendant who asks a court to retain 
jurisdiction.”  Id. (citing State v. Toohill, 103 Idaho 565, 567 (Ct. App. 1982)).  Whether 
to place a defendant on probation is a choice “committed to the sound discretion of the 
trial court.”  Id.  Because probation is at issue, the standard of review for a district court 
decision on whether to retain jurisdiction is the “clear abuse of discretion” standard, with 
a focus on the criteria set forth in I.C. § 19-2521.  Id.  “Refusal to retain jurisdiction will 
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not be deemed a ‘clear abuse of discretion’ if the trial court has sufficient information to 
determine that a suspended sentence and probation would be inappropriate under 
I.C. § 19-2521.”  Id. 
Section 19-2521 provides that a sentencing court  
shall deal with a person who has been convicted of a crime without 
imposing sentence of imprisonment unless, having regard to the nature 
and circumstances of the crime and the history, character and condition of 
the defendant, it is of the opinion that imprisonment is appropriate for 
protection of the public because: 
 
(a) There is undue risk that during the period of a suspended sentence or 
probation the defendant will commit another crime; or 
 
(b) The defendant is in need of correctional treatment that can be provided 
most effectively by his commitment to an institution; or 
 
(c) A lesser sentence will depreciate the seriousness of the defendant's 
crime; or 
 
(d) Imprisonment will provide appropriate punishment and deterrent to the 
defendant; or 
 
(e) Imprisonment will provide an appropriate deterrent for other persons in 
the community; or 
 
(f) The defendant is a multiple offender or professional criminal. 
 
I.C. § 19-2521(1).  Additionally, while not controlling the discretion of the court, the 
following grounds 
 shall be accorded weight in favor of avoiding a sentence of imprisonment: 
(a) The defendant’s criminal conduct neither caused nor threatened harm; 
 
(b) The defendant did not contemplate that his criminal conduct would 
cause or threaten harm; 
 
(c) The defendant acted under a strong provocation; 
 
(d) There were substantial grounds tending to excuse or justify the 
defendant's criminal conduct, though failing to establish a defense; 
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(e) The victim of the defendant’s criminal conduct induced or facilitated the 
commission of the crime; 
 
(f) The defendant has compensated or will compensate the victim of his 
criminal conduct for the damage or injury that was sustained; provided, 
however, nothing in this section shall prevent the appropriate use of 
imprisonment and restitution in combination; 
 
(g) The defendant has no history of prior delinquency or criminal activity or 
has led a law-abiding life for a substantial period of time before the 
commission of the present crime; 
 
(h) The defendant’s criminal conduct was the result of circumstances 
unlikely to recur; [and] 
 
(i) The character and attitudes of the defendant indicate that the 
commission of another crime is unlikely. 
 
I.C. § 19-2521(2) (emphasis added).   
 
Here, Ms. Luna submits there is insufficient information in the record to 
determine that a suspended sentence and probation would be inappropriate.  For 
example, Ms. Luna raised her problems with addiction at the probation violation 
disposition hearing.  Ms. Luna told the district court, “I have battled with addiction from a 
very young age; whether it be stealing or using methamphetamines.”  (Tr., May 23, 
2016, p.11, Ls.14-16.)  Ms. Luna’s defense counsel, after the State had argued 
Ms. Luna had not changed despite her access to community resources, asserted, “I 
agree to the extent that community based programming has not been successful to 
work on her addictions.  The criminal behavior I think is tied to the addiction process.”  
(Tr., May 23, 2016, p.8, L.25 – p.9, L.3; see Tr., May 23, 2016, p.7, Ls.14-17.)   
Additionally, Ms. Luna expressed her commitment to changing her conduct 
through participating in a rider.  During the probation violation disposition hearing, 
Ms. Luna acknowledged “I should have took full advantage of those programs and that 
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was my wrongdoing that I didn’t.  And I did relapse.  And I fell back into the same 
pattern that I have done for many years.”  (Tr., May 23, 2016, p.11, Ls.21-25.)  
Ms. Luna asked the district court “for a chance at this rider.”  (Tr., May 23, 2016, p.11, 
L.25 – p.12, L.1.)  She stated, “this process, not only am I suffering from it, my family is 
and so are my children.  I am just asking that you give me a chance to do this rider.”  
(Tr., May 23, 2016, p.12, Ls.3-6.) 
In the assessment of Ms. Luna’s defense counsel, “[c]ertainly community 
programming hasn’t been successful for her but that doesn’t mean a rider can’t be 
successful.  Her issues need to be addressed.”  (Tr., May 23, 2016, p.9, L.24 – 
p.10, L.2.)  Defense counsel informed the district court Ms. Luna was “probably mentally 
in the best position she has been in the duration of this case.  Not just on this probation 
violation, but in the entire time that she has been on supervision where she has finally 
thrown her hands up and realized what is working hasn’t worked to date.”  (Tr., May 23, 
2016, p.10, Ls.2-8.) 
Ms. Luna’s defense counsel also told the district court Ms. Luna’s significant 
other had put her in “somewhat of a time out”; he was “tired of her behavior and she is 
having to earn his trust back and work through that process as well.”  (Tr., May 23, 
2016, p.10, Ls.9-13.)  Defense counsel further stated Ms. Luna “knows that she has to 
make some changes that haven’t been there.  And I think her attitude and demeanor, 
the longer she sat in custody has certainly changed.”  (Tr., May 23, 2016, p.10, Ls.15-
18.)  Defense counsel asserted Ms. Luna had started to realize she needed to do 
something other than what she had done in the past, and she was willing to try the rider.  
(Tr., May 23, 2016, p.10, Ls.19-23.)   
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Ms. Luna was trying to take responsibility, and her defense counsel submitted, “it 
would be prudent to see what she is going to do on the rider and see whether she is 
actually going to make the changes and start making the changes that she is talking 
about.”  (Tr., May 23, 2016, p.11, Ls.7-12.)  Ms. Luna told the district court, “[a]nd when 
I come back before you hopefully everything that, you know, I am sitting here telling you 
today that I can be done and I won’t come back before you.”  (Tr., May 23, 2016, p.12, 
Ls.7-10.)  She continued: “Hopefully the next time I do it is to be getting off probation 
because this is not the lifestyle I want to live.  It is not what I want for my kids.  And I am 
tired of it.”  (Tr., May 23, 2016, p.12, Ls.10-14.) 
In light of the above, there is insufficient information in the record to determine 
that a suspended sentence and probation would be inappropriate in Ms. Luna’s case.  
Thus, Ms. Luna asserts that the district court abused its discretion when it ordered her 




For the above reasons, Ms. Luna respectfully requests that this Court reverse the 
district court’s order revoking probation and remand her case to the district court for the 
entry of an order placing her on a period of retained jurisdiction. 
 DATED this 21st day of September, 2016. 
 
      _____/S/____________________ 
      BEN P. MCGREEVY 
      Deputy State Appellate Public Defender 
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